Front Matter by Michigan Law Review
Michigan Law Review 
Volume 81 Issue 4 
1983 
Front Matter 
Michigan Law Review 
Follow this and additional works at: https://repository.law.umich.edu/mlr 
Recommended Citation 
Michigan Law Review, Front Matter, 81 MICH. L. REV. i (1983). 
Available at: https://repository.law.umich.edu/mlr/vol81/iss4/1 
 
This Front Matter is brought to you for free and open access by the Michigan Law Review at University of Michigan 
Law School Scholarship Repository. It has been accepted for inclusion in Michigan Law Review by an authorized 
editor of University of Michigan Law School Scholarship Repository. For more information, please contact 
mlaw.repository@umich.edu. 
Michigan Law Review 
VOLUME81 
1982-1983 
The University of Michigan 
Law School 
1983 
Mi(:higan Law Review 
Ann Arbor, Michigan 48109 
Michig~n Law Review 
Vol. 81, No. 4 March 1983 
CONTENTS 
FOREWORD ••••••••••••••.••.•••••••••••.•••••••• James J. White 723 
BOOK REVIEWS 
I. THE LEGAL PROCESS 
REBELL & BLOCK: EDUCATIONAL POLICY MAKING AND THE 
COURTS: AN EMPIRICAL STUDY OF JUDICIAL 
ACTIVISM •••••••••••••••••••.••••.••.•••••••••• Mark G. Yudof 730 
HURST: DEALING WITH STATUTES .••••••••••.••.• Albert Tate, Jr. 746 
CALABRESI: A COMMON LAW FOR THE AGE OF 
STATUTES •••••••••••••••••••••••••••..•••••••• • Steve Macisaac 154 
DUBOIS: THE POLITICS OF JUDICIAL REFORM... • • . . • . • • • • . . • • . • • • 774 
SAARI: AMERICAN COURT MANAGEMENT: THEORIES AND 
PRACTICES •••••••••••••••••.•••••••••.•••••.• .-................. 778 
Copyright© 1983 by The Michigan Law Review Association 
II. THE FEDERAL COURTS AND THE 
CONSTITUTION 
PERRY: THE CONSTITUTION, THE COURTS, AND HUMAN RIGHTS: 
AN INQUIRY INTO THE LEGITIMACY 'oF CONSTITUTIONAL 
POLICYMAKING BY THE ].UDICIARY .•••••••• Richard B. Saphire 782 
DUKER: A CONSTITUTIONAL HISTORY OF HABEAS 
CORPUS •..••••.••••.•••••.•••••••••••••••• Charles Alan Wright 802 
MCGUIGAN & RADER: A BLUEPRINT FOR JUDICIAL 
REFORM .••..•....•••.•••.••.••.•••••••••• •• Monroe G. McKay 811 
WRIGHT, MILLER & COOPER: FEDERAL PRACTICE AND 
PROCEDURE, VOLUMES 13-19:. JURISDICTION AND 
RELATED MATTERS •.••••••••••••••• James IJickson Phillips, Jr. 820 
CROSSKEY & JEFFREY: POLITICS AND THE CONSTITUTION 
IN THE HISTORY OF THE UNITED STATES, VOLUME 3: THE 
POLITICAL BACKGROUND OF THE FEDERAL 
CONVENTION •.•••••••••••••••••••••••••••• Erwin Chemerinsky 828 
CHOPER, KAMISAR & TRIBE: THE SUPREME COURT: TRENDS AND 
DEVELOPMENTS, VOLUME 3: 1980-1981. .... .. IJavid M. O'Brien 839 
McDOWELL: EQUITY AND THE CONSTITUTION. • • • • • • • • • • • • • • • • • • • 859 
HOFFMAN: GOVERNMENTAL SECRECY AND THE FOUNDING 
FATHERS: A STUDY IN CONSTITUTIONAL CONTROLS. • • • • • • • • • . • 863 
III. FREEDOM OF EXPRESSION 
YUDOF: WHEN GOVERNMENT SPEAKS: POLITICS, 
LAW, AND GOVERNMENT EXPRESSION IN 
AMERICA .•.••.•.••..•.••.••••••..••••••••.••• Lee C Bollinger 867 
O'BRIEN: THE PUBLIC'S RIGHT To KNOW: THE SUPREME 
COURT AND THE FIRST AMENDMENT •••••.•••••• Loren P. Beth 880 
CHAMBERLIN & BROWN: THE FIRST AMENDMENT RECONSIDERED: 
NEW PERSPECTIVES ON THE MEANING OF FREEDOM OF SPEECH ' 
AND PRESS. . • . . • • . . . . • • . . • . • • • . • . • . . • . • . . • • . . • . . . • • . • • . . • . . . • . . 889 
HAIMAN: SPEECH AND LAW IN A FREE SOCIETY • • • . . . . . . . . • . . • . . . 893 
CASS: REVOLUTION IN THE WASTELAND: VALUE AND DIVERSITY 
IN TELEVISION ••••••..•..••.•.•.••.••...••..•• •. . • • . . • • • . • . . . • • . 896 
IV. LAW AND PHILOSOPHY 
ATIYAH: PROMISES, MORALS, AND LAW.......................... 899 
FRIED: CONTRACT AS PROMISE: A THEORY OF CONTRACTUAL 
OBLIGATION................................................... 904 
CHRISTIE: LAW, NORMS AND AUTHORITY • . . • • . • • • • . . • . • . • • . . . • • . 909 
BALL: THE PROMISE OF AMERICAN LAW: A THEOLOGICAL, 
HUMANISTIC VIEW OF LEGAL PROCESS......................... 914 
FISHKIN: THE LIMITS OF OBLIGATION............................ 918 
V. LEGAL HISTORY 
WHITE: EARL w ARREN: A PUBLIC LIFE 
SCHWARTZ: SUPER CHIEF: EARL WARREN AND HIS SUPREME 
COURT - A JUDICIAL BIOGRAPHY •...••. .Dennis J. Hutchinson 922 
MURPHY: THE BRANDEIS/FRANKFURTER CONNECTION: THE 
SECRET POLITICAL ACTIVITIES OF Two SUPREME CouRT 
JUSTICES •••••.••.•••••.••.•••.•••••.•.••.•• . Russell R. Wheeler 931 
FRIEDMAN & PERCIVAL: THE ROOTS OF JUSTICE 
ROTHMAN: CONSCIENCE AND CONVENIENCE ••.•• Samuel Walker 946 
KONIG: LAW AND SOCIETY IN PURITAN MASSACHUSETTS: ESSEX 
COUNTY, 1629-1692 
NELSON: DISPUTE AND CONFLICT RESOLUTION IN PLYMOUTH COUNTY, 
MASSACHUSETTS, 1725-1825 
ROEBER: FAITHFUL MAGISTRATES AND REPUBLICAN 
LAWYERS: CREATORS OF VIRGINIA LEGAL CULTURE, 
1680-1810 .................................. Warren M. Billings 953 
.PALMER: THE COUNTY COURTS OF MEDIEVAL ENGLAND, 
1150-1350 .................................... Stephen D. White 963 
WATSON: THE MAKING OF THE 
CIVIL LAW ••.•.•.••.••..•••••••.•.•••••••• Charles Donahue, Jr. 972 
!RONS: THE NEW DEAL LAWYERS • • • • • • • • • • • • . • • • • • • • • • • • • • • • • • • • 977 
UROFSKY: LOUIS D. BRANDEIS AND THE PROGRESSIVE 
TRADITION • • • • • . . . . . • • • • • . . . . . • • • • • • • • • • • • . . • • • • • • • • • • • . • • • • • • 980 
VI. LAW, PSYCHOLOGY AND ANTHROPOLOGY 
NADER: No ACCESS TO LAW: ALTERNATIVES TO 
THE AMERICAN JUDICIAL SYSTEM ••.••••••••••••• Bryant Garth 984 
SHAPIRO: COURTS -A COMPARATIVE AND POLITICAL ANALYSIS 
KAGAN: LAWSUITS AND LITIGANTS IN CASTILLE, 
1500-1700 ....................................... .- Laura Nader 993 
CAPPELLETTI: ACCESS TO JUSTICE AND THE WELFARE STATE ••••• 1006 
BENNETT & FELDMAN: RECONSTRUCTING REALITY IN THE 
COURTROOM: JUSTICE AND JUDGEMENT IN AMERICAN 
CULTURE • . . . • • • • . . . . . . • . . • . . . . • • • • • . • • • • • • • • • • • • • • • • • • • • • • • • • • 1009 
PARKER: LEGAL PSYCHOLOGY: EYEWITNESS TESTIMONY- JURY 
BEHAVIOR...................................................... 1012 
VII. LAW AND SOCIAL SCIENCE 
SHELLEY: CRIME AND MODERNIZATION 
SHELLEY: READINGS IN COMPARATIVE 
CRIMINOLOGY •••...............•...••.... . Marshall B. Clinard 1016 
RosENN: LAW AND INFLATION . . . . . . . . . • • . • . . . . . . . . . . . . . . • . . . . . . • l 029 
VIII. LAW, GOVERNMENT, AND SOCIETY 
BREYER: REGULATION AND ITS REFORM .....•... Ernest Gellhorn 1033 
ASHMORE: HEARTS AND MINDS: THE ANATOMY OF 
RACISM FROM RooSEVEL T TO REAGAN ...•.•.. . Damon J. Keith l 040 
ZIMRING: THE CHANGING LEGAL WORLD OF 
ADOLESCENCE ......••......•.............•..• . Bruce C Hefen 1045 
GLENDON: THE NEW FAMILY AND THE NEW 
PROPERTY •••......••.•....•.....•...... Joan Heifetz Hollinger 1065 
GA YLIN & MACKLIN: WHO SPEAKS FOR THE CHILD: THE 
PROBLEMS OF PROXY CONSENT •.•.•.......•..•.........•.•.•... 1083 
TEICHMAN: ILLEGITIMACY: AN EXAMINATION OF BASTARDY..... 1087 
WEITZMAN: THE MARRIAGE CONTRACT. . . • . • . • • . . . . . . . • . • • . . . . . . 1090 
MCCRAW: REGULATfON IN PERSPECTIVE: HISTORICAL ESSAYS.... 1093 
QUIRK: INDUSTRY INFLUENCE IN FEDERAL REGULATORY 
AGENCIES...................................................... 1096 
KIRP: JUST SCHOOLS: THE IDEA OF RACIAL 
EQUALITY IN AMERICAN EDUCATION........................... 1099 
YAFFE: PROHIBITIVE POLICY: IMPLEMENTING 
THE FEDERAL ENDANGERED SPECIES ACT . • • . . . . . • . • . . . . . . . . . . . l 104 
WENNER: THE ENVIRONMENTAL DECADE IN COURT.... • • • • • • • • • • 1107 
CHESTER: INHERITANCE, WEALTH, AND SOCIETY • • • • • • • • • • • • • • • • • 1111 
BUCHANAN: So REASON.-CAN RULE.............................. 1114 
KATZ: POOR PEOPLE'S LAWYERS IN TRANSITION.................. 1118 
IX. INTERNATIONAL L~W 
SANDALOW & STEIN: COURTS AND FREE MARKETS: PERSPECTIVES 
FROM THE UNITED STATES AND EUROPE ••••• Mackenzie Stuart 1122 
ATWOOD & BREWSTER: ANTITRUST AND AMERICAN BUSINESS 
ABROAD .•.•.•••••••••••••••••••••••••••••••••• • James A. Rahl 1130 
HoPT: EUROPEAN MERGER CONTROL: LEGAL AND ECONOMIC 
ANALYSES ON MULTINATIONAL ENTERPRISES, VOLUME 1. ....... 1142 
PERKINS: THE PRUDENT PEACE: LAW AS FOREIGN POLICY • • • • • • • 1145 
O'BRIEN: THE CONDUCT OF JUST AND LIMITED WAR • • • • • • • • • • • • 1148 
X. CRIME AND PUNISHMENT 
BERGER: DEATH PENALTIES: THE SUPREME COURT'S OBSTACLE 
COURSE ...•••••••••.••••••••.••••••••••••• Hugo Adam Bedau 1152 
GOLDSTEIN: THE PASSIVE JUDICIARY •••••••••• H. Richard llvil/er 1166 
ALLEN: THE DECLINE OF THE REHABILITATIVE IDEAL: 
PENAL POLICY AND SOCIAL PURPOSE ••••• Sheldon L. Messinger 1176 
POLICE PRACTICES AND THE LAW: ESSAYS FROM THE 
MICHIGAN LAW REVIEW •...•.•••••••••••••••• Jon o. Newman 1185 
DERSHOWITZ: THE BEST DEFENSE •••••••••• William H. Erickson 1191 
SHERMAN & HAWKINS: IMPRISONMENT IN AMERICA: 
CHOOSING THE FUTURE ..•••.....•••••••••..... David A. Ward 1202 
BEDAU: THE DEATH PEN.ALTY IN AMERICA....................... 1210 
FLEMMING: PUNISHMENT BEFORE TRIAL: AN ORGANIZATIONAL 
PERSPECTIVE OF FELONY BAIL PROCESSES . . • • . . . . . . . . . . • • • • . • . . 1215 
ABBOTT: IN TH~BELLY OF THE BEAST: LETTERS FROM PRISON... 1219 
The design on the cover is taken from an etching of The University of Michigan 
Legal Research Building. 
Published monthly November, December, January, March, April, May, June, and 
August at Lincoln, Nebraska. Printed at Joe Christensen, Inc., Lincoln, Nebraska 68521. 
Second-class postage paid at Ann Arbor,· Michigan, and additional mailing offices. 
(ISSN 0026-2234). 
Subscriptions: United States, $30 per year in advance, eight numbers; Foreign, $32. 
Current Volume: Single Issues: $5 (March 1982 issue $8; March 1983 issue $10), 
postpaid, at Editorial ana Business Offices. 
Back issues and volumes (before Nov. 1981) available from William S. Hein & Co., 
Inc., i285 Main Street, Buffalo, New York 14209. 
Because back stock of the Review is turned over to a dealer, back numbers are avail-
able to the Review for a short time only. It is therefore necessary to ask that subscribers 
report the nonreceipt of copies within six months of the mailing date. 
Editorial and Business Offices: 
Michigan Law Review 
Hutchins Hall 
Ann Arbor, Michigan 48109 
We gladly consider unsolicited manuscripts for publication. We regret that we can 
return only those manuscripts for which we receive postage and handling fees of $3 for 
first-class and SI for special fourth-class mail. 
Michigan 








JOHN B. FRANK, of Massachusetts 
Executive Note Editors 
JONATHAN B. EAGER, of Illinois 
MARK E. FERGUSON, of Michigan 
KIT G. PIERSON, of Oregon 
IRA B. RUBINFELD, of New York 
Research & Executive Editor 
DONALD H. BAKER, JR., of North Carolina 
Book Review Editor 
JUDITH BIRK BAUMGARTNER, of Michigan 
Article & Book Review Editor 
MARC A. CHATMAN, of New York 
Article & Administrative Editors 
DOUGLAS R. DAVIES, of Maryland 
MARK HERRMANN, of New Jersey 
MICHAEL B. KELLY, of Michigan 
Note Editors 
CRAIG GODSHALL, of Pennsylvania 
MICHAEL J. HAINER, of Michigan 
ANNE T. LARIN, of Michigan 
Contributing Editors 
MARK FRANS ANDERSON, of Minnesota 
GREGORY s. GILCHRIST, of Michigan 
ANNE B. GUST, of Michigan 
ROBERT J. KRUEGER, JR., of Michigan 
DEBORAH L. MILLER, of Michigan 
STEPHEN M. NOLAN, of Connecticut 
JAMES M. PFAU, of Michigan 
MARK J. STEIN, of New York 
H. MARK STJCHEL, of Maryland 
HOWARD s. SUSKIN, of Illinois 
Senior Editors 
FELICITY G. BROWN, of Michigan 
STUART R. COHEN, of Michigan 
MARJORIE A. HARRIS, of Georgia 
JEFFREY C. KINZEL, of Michigan 
DENISE S . PoLOY AC, of Pennsylvania 
WILLIAM N. B ERKOWITZ, of Indiana 
DOUGLAS s. BLAND, of Ohio 
REBECCA L. BURTLESS-CREPS, of Michigan 
LAURA A. CHAMBERLAIN, of Massachusetts 
CHARLES R . DAVIS, II, of Indiana 
MARIE R . DEVENEY, of Michigan 
THOMAS J. FREDERICK, of Michigan 
DAVID L. GELLER, of Florida 
RANDALL A. HACK, of Michigan 
WILLIAM H. HOLMES, of Texas 
WILLIAM F. HOWARD, of Ohio 
JAMES P. JACOBSON, of Ohio 
CHARLES E. JARRETT, of Ohio 
GEORGE C . LOMBARDI, of Texas 
ELISABETH B. LONG, of New Hampshire 
JAMES M. LOOTS, of Wisconsin 
KURT s. MECKSTROTH, of Wisconsin 
Associate Editors 
MITCH MEISNER, of Michigan 
SARAH J. OLSTAD, of Illinois 
PATRICK G. QUICK, of Wisconsin 
KATHERINE E. RAKOWSKY, of Illinois 
ALBIN J. RENAUER, of Michigan 
GARY A. ROSEN, of New York 
KEVIN w. SAUNDERS, of Michigan 
PAUL B. SAVOLDELLI, of California 
DAVID J. SCHLANGER, of New Jersey 
ANTHONY M. SPANIOLA, of Michigan 
MICHAEL J. SULLIVAN, of New York 
LYNN C. TYLER, of Indiana 
PHILIP s. VAN DER WEELE, of Michigan 
JAMES P . WEYGANDT, of Illinois 
Juu A. WILSON, of Michigan 
CHARLES M. WOLFSON, of Michigan 
MARY BETH M. WONG, of Hawaii 
BUSINESS MANAGER 
Eleonora V. Eckert 
SECRETARY 
Monica S. Johnson 
UNIVERSITY OF MICHIGAN LAW SCHOOL 
Administrative Officers 
HAROLD T . SHAPIRO, B.A., M.A., PH.D., President of the University 
BILLYE. FRYE, M.S., PH.D ., Vice President for Academic Affairs 
TERRANCE SANDALOW, A.B., J.D., Dean 
EDWARD H . COOPER, A.B., LLB., Associate Dean 
SUSAN M . EKLUND, A.B., J.D., Assistant Dean 
ALLAN T . STILLWAGON, A.B., M.A., Assistant Dean and Admissions Officer 
Professors Emeriti of Law 
WILLIAM W. BISHOP, JR., A.B., J.D. 
WILLIAM W . BLUME, A.B., LLB. , S.J.D. 
ALFRED F . CONARD, A.B., LLB., LL.M., J.S.D., LLD., 
Henry M. Butzel Professor of Law 
MARVIN L. NIEHUSS, A.B., LLB. 
S. CHESTERFIELD OPPENHEIM, A.B ., A.M., 
J.D., S.J.D. 
GEORGE E. PALMER, A.B., J.D. , LL.M. 
MARCUS L. PLANT, B.A., M.A., J .D. 
ALLAN F . SMITH, A.B.ED., LLB., LL.M., S.J.D. 
RiJSSELL A. SMITH, A.B., J.D. 
Professors of Law 
ROBERT H. ABRAMS,• A.B., J.D. 
FRANCIS A. ALLEN,•• A.B., LLB., J.D., LLD., 
Edson R Sunderland Professor of Law 
LAYMAN E. ALLEN, A.B., M.P.A., L.B. 
WILLIAM R. ANDERSEN,• B.S., LLB., LL.M. 
LEE C. BOLLINGER,•• B.S., J .D. 
OLIN L. BROWDER, JR.,•• A.B., LLB., S.J.D ., James V. 
Campbell Professor of Law 
DAVID L. CHAMBERS, A.B., LLB. 
STUART R. COHN,• B.A., LLB. 
EDWARD H . COOPER, A.B., LLB. 
LUKE K . COOPERRIDER,•• B.S., J .D. 
R OGER A. CUNNINGHAM, S.B., J.D. 
SAMUEL D. ESTEP, A.B., J .D . 
ROBBEN W. FLEMING,•• B.A., LLB., LLD. 
J ANE M. FRIEDMAN,• B.A., J .D. 
WHITMORE GRAY, A.B., J .D. 
THOMAS A. GREEN, B.A., PH.D., J.D. 
ALAN GUNN,• B.S., J .D . 
ROBERT J . HARRIS, B.A., LLB. 
JEROLD H. ISRAEL, B.B.A., LLB. 
JoHN H . JACKSON,•• B.A., J .D. 
DOUGLAS A. KAHN,•• B.A. , J.D. 
YALE KAMISAR, A.B ., LLB., LLD., 
Henry King Ransom Professor of Law 
THOMAS E. KAUPER, A.B., J .D. 
FRANK R. K ENNEDY, A.B., LLB., J.S.D ., Thomas M. 
Cooley Professor of Law 
FREDERIC L. KIRGIS, JR.,• B.A., J.D. 
RICHARD 0 . LEMPERT, A.B., J.D., PH.D. 
JAMES A. MARTIN, B.S., M.S., J .D . 
WADE H . McCREE, JR., A.B., LLB., LLD. , Lewis M. 
Simes Professor of Law 
JACK RICHARD PEARCE,•• A.B., LLB. 
WILLIAM J. PIERCE, A.B., J.D. 
BEVERLEY J . POOLEY, B.A., LLB., LL.M., S.J .D. 
ROY F . PROFFITT,•· B.S.Bus. AD., J.D., LL.M. 
JOHN W . REED, A.B ., LLB., LL.M., JuR.Sc. D. 
DONALD H. REGAN, A.B., LLB., B.PHIL. 
DANIEL L. RUBINFELD, B.A., M.S., PH.D. 
THEODORE J. ST. ANTOINE, A.B., J .D., James E and 
Sarah A. Degan Professor of Law 
TERRANCE SANDAL<:>W, A.B., J .D. 
JoSEPH L. SAX, A.B., J .D. 
PHILIP SOPER, B.A., M.A., J.D., PH.D. 
ERIC STEIN,•• J .U .D ., J .D., DR.H.C., DR.H .C., Hessel 
E Yntema Professor of Law 
PETER 0. STEINER,•• A.B., M.A., PH.D . 
JOSEPH VINING,•• B.A., M.A., J.D. 
LAWRENCE W. WAGGONER, B.B.A., J.D., 
D.PHIL. 
ANDREWS. WATSON, B.S., M.D., M.S. IN M ED. 
PETER K . WESTEN, B.A., J.D. 
JAMES J . WHITE,•• B.A., J .D. 
CHRISTINA B. WHITMAN,•• A.B., M.A., J .D . 
L. HART WRIGHT, A.B., J.D., LL.M., 
Paul G. Kauper Professor of Law 
MARK G . YUDOF,• B.A., LLB. 
Associate Professors of Law 
WILLIAM J . ADAMS, A.B., A.M., PH.D . 
Roy J . DANIEL,tt B.S., B.A., J .D. 
DONALD N . DUQUETTE,tt B.A., J .D. 
T. ALEXANDER ALEINIKOFF, B.A., J.D. 
DENNIS E. Ross, B.A., J.D. 
SALLYANNE PAYTON, A.B., LLB. 
STEVEN D. PEPE, B.A., J .D ., LL.M. 
MICHAEL ROSENZWEIG, A.B., J .D. 
Assistant Professors of Law 
CARL E. SCHNEIDER, A.B., J.D. 
ELLEN M. T1CKNER,tt B.S., J.D. 
MARK C. VAN PUTTEN,tt B.A., J.D. 
Lecturers in Law 
VINCENT L. BARKER,t B.S., J .D. RICHARD MITTENTHAL,t A.B., LLB. 
ROLFE. BERG,t A.B., J .D. ROBERT C. PALMER,t B.A., M.A. PH.D . 
CHARLES w. JolNER,t B.A., J.D. EDWARD R . STEIN,t B.A., J .D . 
ATSUSHI KINAMl,t Bachelor of Law (Kyoto University) 
• Visiting 
•• On Leave 
t Adjunct 
tt Clinical 
